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November 19, 2012 
 
The Honorable Representative Pete Lund 
Chairman, Michigan House Insurance Committee 
P.O. Box 30014 
Lansing, MI 48909-7514 
 
RE: The Proposed Reorganization of Blue Cross Blue Shield of Michigan 
 
Dear Representative Lund:  
 
Thank you for allowing us to submit testimony to the House Insurance Committee in 
regards to the proposed reorganization of Blue Cross Blue Shield of Michigan (BCBSM). 
We strongly urge this committee to oppose SB 1293 and SB 1294 and take the time and 
due care necessary to analyze the complexities and consequences of this proposal. 
 
The Michigan Universal Health Care Access Network (MichUHCAN) is a statewide 
network of consumers, providers, administrators, and related professionals that works to 
promote access to affordable, comprehensive, and high-quality health care for all 
Michigan residents.  
 
Here we provide a framework for how the state attorney general can oversee and enforce 
this transition, advocate for rate review that provides fairness and protection to 
consumers, and urge for more careful consideration of the Medigap issues. 
 
I. ATTORNEY GENERAL (AG) OVERSIGHT AND ENFORCEMENT 
 RESPONSIBILTIES 
 
It’s important for us to remember BCBSM as a nonprofit is a charitable and benevolent 
institution; therefore, the people of Michigan are its shareholders and intended 
beneficiaries and the public’s interest must be protected throughout the transition process.  
 
State attorneys general traditionally serve as the public’s representative in the oversight 
and enforcement of the law as applied to nonprofits and charitable trusts.1 We believe 
                                                
1 Jill Horwitz, State Oversight of Hospital Conversions: Preserving Trust of Protecting Health? (Hauser 
Center for Nonprofit Organizations Working Paper No. 10, 1998). 
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that it is essential for the AG to continue to occupy this role in assuring that the public’s 
interests are served. This legislation should, and currently it does not, empower the AG to 
make sure that BCBSM is held accountable throughout the transition process by spelling 
out clear and practical obligations that it has to meet in order to make sure that it remains 
accountable to the public. These suggestions come from research of other states’ laws and 
model legislation from policy organizations such as Consumers Union. We would be 
happy to share more of this research with you. 
 
We think that it’s the most helpful to think about these obligations in stages: pre-
transition and post-transition. The main objective of pre-transition oversight and 
enforcement is to make sure that the proposed transition is scrutinized to ensure that it 
furthers the public’s interest, and the main objective of post-transition oversight is to 
make sure that the obligations set up in the transition deal are actually upheld over time. 
 
These tools can actually be useful not just for BCBSM’s transition, but can be general 
practice for transitions, mergers, and conversions as several other states have legislation 
governing the process and the attorney general’s role. 
 

A. PRE-TRANSITION 
 
Notice and Application to the AG: We think that BCBSM should have to file a notice and 
application to the state attorney general that will then vigorously evaluate the merits of 
the proposed transition. The application should at a minimum include the following: 
 

• Documents important to the conversion; 
• A description of the processes undergone for deciding to transition; 
• The plan for proposed disposition of charitable assets; and  
• Documentation of any consideration to be paid to the directors, officers, 

executives, and experts retained.  
 
State AG Review and Authority: After receiving the application, the state AG should 
decide whether to approve, conditionally approve, or disapprove the proposed transition 
and notify BCBSM in writing of its decision and reasoning and set up an appeals process. 
The state AG should consult with OFIR, and if necessary, consult experts and charge the 
applicant for those services. The state AG should use at a minimum the following criteria  
when deciding whether to approve a transition, and the burden should be on BCBSM to 
show that the transition furthers the public interest: 
 

• Whether the applicant exercised due diligence in deciding to engage in the 
transition and ensuring that the terms and conditions of the deal are fair and 
reasonable  

• Whether the proceeds of the transition are calculated by fair market value of the 
charitable assets, will not lead to any private inurement to any person, and will be 
used in a manner and place consistent with the public benefit purposes of BCBSM 
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• The transition will not result in a breach of fiduciary duties, including any 
material conflicts of interests related to payments or benefits to directors, officers, 
board members, executives, or retained experts 

 
Public Engagement: Before the state AG issues its decision, it needs to hold public 
hearings to discuss the terms of the proposed transition and to accept comments from 
individuals and groups who can provide insights on the pros and cons of the proposal.  
 

B. POST-TRANSITION 
 
Reports: For at least five years after the transition concludes, the foundation needs to 
provide the AG with an annual report of its charitable activities. The mutual needs to 
provide an AG with an annual report detailing its activities in satisfaction of the 
requirements established in the transition deal. All of these reports need to be made 
accessible to the public. 
 
Penalties: Any person or party that willingly or knowingly violates or fails to comply 
with any provision of the laws or gives material false or incorrect information should be 
subject to fines, and the state AG should have the authority to institute and prosecute civil 
or criminal actions if appropriate. 
 
II. RATE REVIEW AND PRIOR APPROVAL 
 
One theme that has been repeatedly mentioned during these hearings is the importance of 
creating a level playing field. We think that consumers should be on a level playing field 
too. One tool that Michigan can use to level the playing field for consumers is rate 
review, especially a prior approval system. We discuss these issues here because they 
relate to BCBSM’s responsibilities, but we also want to emphasize that they are both 
important issues that should be afforded independent consideration. 
 
One form of rate review is file and use, which is the current requirement included in this 
legislation. File and use basically requires BCBSM to submit information about its 
proposed rates (most often rate increases) with Michigan a certain number of days before 
they go into effect, but Michigan would play no role in approving or disapproving these 
rates.2 File and use is patently ineffective in protecting consumers from unjustified rate 
increases. The consumer is often in no position to effectively challenge the rate increase, 
and Michigan is dissuaded from doing anything to stop an unjustified rate increase. File 
and use is a step backward. 
 
Instead, we advocate for the use of prior approval across the entire insurance market. In 
this system, BCBSM and other insurers would be required to submit proposed premium 

                                                
2 National Conference of State Legislatures, State Approval of Health Insurance Rate Increases, 
http://www.ncsl.org/issues-research/health/health-insurance-rate-approval-disapproval.aspx (last visited 
Nov. 16, 2012). 
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rate increases to Michigan’s regulators for approval before they are instituted.3 Michigan 
is already familiar with prior approval – BCBSM plans in the individual and small group 
markets have historically been subject to prior approval.4  
 
Since 2010, Michigan has been working with the HHS to make its rate review 
infrastructure more effective. Through the ACA, Michigan has received over $4 million 
from the federal government alongside technical assistance in order to better regulate rate 
increases and protects consumers, which speaks to the potential of Michigan regulators to 
carry out this work.5  
 
If anything, we should be focused on figuring out how to improve the current prior 
approval system to make sure that it is consistently effective in practice as well as on 
paper. Currently, there are three criteria laid out in PA 350 that OFIR is to consider when 
deciding to approve a proposed rate (most often rate increase): the rate is not excessive, 
the rate is adequate, and the rate is not unfairly discriminatory/equitable.6  We 
recommend thinking about introducing affordability into the list of criteria that OFIR is 
charged with accounting for when it decides whether to approve a rate. A rate can meet 
the existing criteria and still be unaffordable to Michigan consumers who rely on these 
insurance products, and regulators should be charged with taking that issue into account 
when making these decisions. 
 
Additionally, a point raised by the Center for Insurance Research is worth reiterating 
here. There is no reason as to why BCBSM’s current nonprofit status would prevent it 
from being rate regulated in the same way as other insurers, and BCBSM is the only 
nonprofit Blue Cross/Blue Shield group in the country that is claiming that the ACA and 
rate regulation make it necessary for it to convert to a mutual or any other form. Also, 
BCBSM can be assessed state taxes or payment in lieu of taxes (PILOT) payments.  
 
III. MEDIGAP 
 
The Medigap issue is another illustration of why we need to slow this process down. The 
State Bar of Michigan’s Elder Law Section aptly explained why BCBSM’s Medigap 
commitments the proposed foundation is likely undervalued, and the Michigan Council 
of Foundations explained how the current proposal for Medigap subsidies in the 
foundation are likely to create legal problems. We need to focus on figuring out a 
solution that ensures that seniors and those with disabilities have access to Medigap in a 
way that does not run afoul of charities law or any other bodies of law. 
 
 
 
                                                
3 Families USA, The Facts About Prior Approval of Health Insurance Premium Rates 1 (2008), available at 
http://www.familiesusa.org/assets/pdfs/prior-approval.pdf.  
4 Kaiser Family Foundation, Rate Review: Spotlight on State Efforts to Make Health Insurance More 
Affordable 22 (2010), available at http://www.kff.org/healthreform/8122.cfm.  
5 Healthcare.gov, Michigan Rate Review Grants Award List, 
http://www.healthcare.gov/law/resources/grants/mi.html (last visited Nov. 15, 2012). 
6 MCL 550.1609. 
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IV. CONCLUSION 
 
Again, we urge this committee to oppose SB 1293 and SB 1294 and take the time to 
carefully review the implications of this transition while also considering the points and 
suggestions that we raise in this testimony. There is no emergency that justifies such rash 
action that as it stands now will materially harm Michigan residents. Please feel free to 
contact us if you have any questions or comments. Our executive director, Marjorie 
Mitchell, can be reached by phone at 248-880-2526 or by e-mail at 
mjmitchell@ameritech.net. 
 
Sincerely, 
 
 
 
 
Marjorie Mitchell 
Executive Director 
MICHUHCAN 
 
 
cc. Governor Rick Snyder 
 Members of the Michigan House of Representatives 
 Members of the Michigan Senate 
 Attorney General Bill Schuette 
 Commissioner Kevin Clinton, Office of Finance and Insurance Regulation (OFIR) 
 Michael Moody, Office of Financial Management (OFM) 
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